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9/1/05
QUESTION: 

DO THE DBE PROGRAM AND DBE CONTRACT GOALS APPLY TO CHANGE ORDERS IN CONTRACTS?
ANSWER:
• A recipient’s DBE program applies to all its DOT-assisted contracting, including change orders to an existing contract which have more than a minimal impact on the contract amount.
• If there is a change order to a contract on which there is a DBE contract goal, then that contract goal applies to the change order as well as to the original contract.   This is true regardless of whether the recipient or the contractor initiates the change order.  
• For example, suppose that a recipient awards a $1 million contract to Firm X.  The contract goal is 15 percent.  Firm X meets the contract goal by obtaining DBE participation from subcontractors or suppliers amounting to $150,000.

• Part way through performance of the contract, the recipient determines that additional work is necessary, and issues a change order that will add $500,000 to the total contract price.  The 15 percent contract goal applies to this additional $500,000.

• To meet the contract goal as applied to the change order, Firm X would have to make good faith efforts to obtain an additional $75,000 in DBE participation.  It could meet this obligation either by obtaining the additional $75,000 in work by DBE subcontractors or suppliers or by documenting good faith efforts.  

• The recipient would determine, on a case-by-case basis, what would constitute good faith efforts in the context of a particular change order.  This could include modifying the contract goal amount applicable to the change order if circumstances warrant.
* There may be situations in which a change order has such a minimal effect on the overall contract amount or the expected DBE participation on a contract that it would not be sensible to alter DBE requirements affecting the contract.  If a recipient believes that a change order has such a minimal effect, the recipient should contact the relevant DOT operating administration for guidance on whether it is necessary to alter DBE requirements affecting the contract.
